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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3082 
HARVEY S. COOK, Plaintiff in Error, 
ver.sus 
PATTERSON DRUG COMPA.:~rY, INC., Defendant in 
Error. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Chief JuBtice and Jitstices of the Supreme 
Ooitrt of ..Appeals of Virginia: 
Your petitioner, Harvey S. Cook, respectfully represents 
that be was the plaintiff in the trial court, and that he is ag-
grieved by the final judgment for the de~endant of the Cir-
cuit Court of the City of Danville, entered on ... ~pril 25, 1945. 
A transcript of the record is filed herewith., from which the 
following will be disclosed as the facts : 
STATEMENT OF FACTS. 
This is an action for insulting words under Section 5781 
of the Code of Virginia of 1942. Tile defendant operates a 
prominent and high-class drug store and soda fountain on 
the principal corner in the City of Danville. The soda foun-
tain makes it a policy to cater to white people only, but it 
does have a policy of selling soda fountain drinks to colored 
people in paper cups, requiring them to go outside of the 
2• •store to drink them. The plaintiff is a respectable and 
respected white man. He is a brunette, but it is difficult 
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to conceive that any person could posRibly mistake him for a 
negro. He holds a responsible position and resides in a 
highly respectable residential section where only white peo-
ple reside. 
On the afternoon of ],ebruary 25, 1945, he ·came into Pat-
terson's Drug Store, which was crowded, and walked up to 
the soda fountain and asked for a Coca-Cola. The soda foun-
tain boy, Leroy McDowell, declined to sell him a Coca-Cola, 
and offered to sell him a Pepsi-Cola. The plaintiff acquiesced 
in this, and the boy ~:ave him a Pepsi-Cola in a paper cup, 
and asked him for one cent more, which the plaintiff paid. 
At this moment., Mr. Jackson, another white man, came up 
by the plaintiff and called for a Coca-Cola, which was served 
to him in a glass. The plaintiff then remonstrated with the 
boy for not letting him have a Coca-Cola. The boy replied, 
''We don't sell negroes Coca:.Colas, and we don't let them 
drink out of glasses.'' The plaintiff, shocked,. inquired of the 
boy if he meant that he thought he was a negro. The boy 
said, ''Yes. I have seen lots of negroes whiter t]ian you." 
After this, some harsh words emmed bP.tween the plaintiff and 
the soda fountain boy. The evidence is somewhat conflicting 
on just what happened after the insult; the boy saying that 
he apologized, and the plaintiff saying that the boy threatened 
him with a milk bottle. Your petitioner regards what hap-
pened after the insult as being more or less immaterial to the 
merits of this petition. . 
The case was tried and submitted to a jury under the in-
structions of the Court, and resulted in a verdict for the de-
fendant, upon which the Court entered judgment. 
• ASSIGNMENT OF ERROR. 
Your petitioner assigns as error the judgment of the trial 
court in granting Instruction No. A at the request of the 
defendant over the objection of the plaintiff, and the judg.;. 
ment of the Court in refusing to set aside the verdict on the 
grounds that the jury was mis-instructed. · 
ARGUMENT. 
Your petitioner realizes that a verdict of the jury might 
have been conclusive of this case if the instructions of the 
Court given to the jury to guide it in its deliberations were 
correct. However, you~ petitioner submits t11at there was 
highly prejudicial error in the instructiorn;. · 
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The Court's attention is called to Instructions I and III, 
given by the Court at the request of the plaintiff. 
'' Instru,ction I''. 
'' The Court instructs the Jury that if they believe from the . 
greater weight of the evidence that the words spoken to the 
plaintiff by the young man at defendant's soda fountain were 
such words that from their usual construction and common 
acceptation are construed as an insult., and tend to violence 
and breach of tl1e peace, they should find their verdict for 
the plaintiff." 
'' Instruction II''. 
''The Court instructs the Jury that in determining whether 
or not the language complained of in the notice of motion for 
judgment is insulting and tending to violence and breach of 
the peace, the words and sentences must be construed in 
4"" the plain and popular sense in *which the rest of the 
world would naturally understand them; that is, they are 
to be construed according to their usual construction and ac-
cepta tion.'' · 
your petitioner believes that 'these two instructions are 
absolutely correct and strictly in confermity with the word-· 
inf of Section 5781 of the Code. · 
But the Court also gave Instruction A, at the request of 
the defendant, over the objection of the plaintiff, which in-
struction reads as follows: · 
"Instruction A". 
'' The Court instructs the jury that this is an action brought 
by the plaintiff ag·(.linst the defendant under a Yirginia Stat-
ute which provides that all words which from their usual con-
struction and common acceptation are construed as insults 
and tend to violence and breach. of the peace shall be action-
able; that the burden of proof is upon the plaintiff to prove 
to the jury by the greater weight of the evidence that the 
words complained of by the plaintiff are to be construed as 
insults and have a tendency to violence and breach of the 
peace. 
''The C01irt further instructs the jury that while the literal 
meaning of the words complained of may import insult, yet 
if they believe the manner of their utterance and the circum-
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stances under which they were said would satisfy any reason-
able person that no insult was intended, they must find their 
verdict for the defendant.'' 
Now, your petitioner submits that the last paragraph of 
instruction A is not only in conflict and irreconcilable 
5* with the law as *given by the Court in instructions I and 
III, but it is even in conflict and irreconciliable ,vith the 
first paragraph of Instruction A .. 
Your petitioner presents a very Rimple issue to the Court in 
his argument on these instructions, and tlJat is, whether the 
words claimed to be insulting· are to he weighed and judged 
in accordance with' their uRual construction and eommon ac-
ceptation by the public generally, or whether the words are to 
be weighed and judged by the intention of the man who uses 
them.. The second paragraph of Instruction A in effect tells 
the jury that if the soda fountain boy did not intend to insult 
Mr. Cook., the jury should find a verdict for the defendant. 
Your petitioner contends that if the usual construction put 
on the words by the public generally would be insulting and 
tend to violence and breach of tbe peace, then the plaintiff 
must recover. 
It is not the contention of your petitioner that this boy had 
any malice against the plaintiff, and no doubt he had no in-
tention of insulting· him, but the fact remains that he looked a 
white man a.nd g;entlemen in the face and told him that he 
believed him to be a negro, and refused him the services 
that all white persons received. He made the statements 
to the plaintiff after the plaintiff had remonstrated with him 
for taking him to be a negro. While the boy may not have 
been actuated by intentions bprn of malice, and it may have 
been stupidity or meanness or reckless disregard for what 
he was saying., the fact remahis that he did grievously insult 
th~ plaintiff, and your petitioner submits that there are very 
few things that could be said to a white man that would be 
any more likely to start: a breach of the peace than to tell him 
you believed him to be a negro, and insist' upon it after being 
called down. Mr .. Jackson, standing right there, said he 
6• would •have gone after the boy if it had been him. 
Therefore; your petitioner respectfully submits this 
simple issue to the Court in his application for a writ -of 
error: Is it the intention of the person who utters words 
claimed to be insulting that must control, or is it the usual 
construction and common acceptation that is to control? Is 
it what the person uttering the words has in mind., or is it 
the effect that the words have on people generally? 
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Your petitioner submits that the second paragraph of in..: 
struction A, wherein the jury is told to find for the defendant 
if they do not believe that the soda fountain boy intended to 
insult the plaintiff, is enough to confuse any jury. Your peti-
tioner does not see how any jury would know what the law of 
this case is when one of the instructions tells them to find 
for the plaintiff if the words. are insulting from the usual 
construction placed on them by the public geneTally, and then 
another instruction tells the jury, in effect, that it does not 
make any difference how the public would feel about a white 
man being publicly taken for a neg·ro, so long. as the soda 
fountain boy intended no insult in his own mind. · 
Your petitioner therefore says that Instruction A is hope-
lessly irreconcilable with the other instructions of the Court,. 
and was no doubt Tesponsible for the jury's returning aver-
dict for the defendant. Is it not natural to assume that here 
is about what must have gone on in the deliberations of the 
jury in the jury room: Each juror would probably say~ 
"Well, of course it was an insult and enough to make a man 
want to :fig·ht, for the boy to have told him he thought he was 
a negro, and would not serve. him, and said he had seen plenty 
of negroes whiter than he was. I wouldn't have blamed 
7* Mr. Cook if he had struck *that boy. It wa~ a horrible 
thing to say to him, but just loo~ here: The Court tells 
us in Instruction li that if we are satisfied that the bov in-
tended no insult, we must find for the· defendant. I don ;t be-
lieve the boy intended to insult him. He had nothing against 
him. He just didn't have any sense and no manners, and I 
believe that under this second paragraph of Instruction A, 
we have to return a verdict for the def e.ndant. It looks to 
me like Instruction A just about overrides Instructions I 
and III"~ 
Your petitioner submits that Instmction A is entirely in-
correct and does complete violence to not only the other in-
structions, but to Section 5781 of the Code of Virginia. 
CONCLUSION AND PRAYER. 
Your petitioner therefore respectfully submits, for the rea-
sons herein set forth, that he was greatly prejudiced by the 
granting of Instruction A, and your petitioner therefore re-
spectfully prays that to the judgment complained of this 
Honorable Court will grant a writ of error and su1,ersedeas; 
that this cause mav be reviewed and reversed and remanded 
to the Circuit Court of the City of Danville for another trial 
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"in conformity with the opinion of the Supreme Court of Ap-
peals. 
Your petitioner desires an oral hearing on this petition. 
Your petitioner adopts this petition as liis opening brief. 
A copy of this petition was delivered to Messrs. Meade and 
Talbott, and Messrs. Garrett and Busta0rd, Danville, Virginia, 
.the attorneys of record for the defendant in the trial court, 
on August 13, 1945, and the original will be filed within five 
days with Mr. M. B. Watts, Clerk, Supreme Court of Appeals, 
Richmond, Virginia. · 
8* *Respectfully submitted, 
HARVEY S. COOK, 
By A. M. AIKEN, 
MEADER. FLYNN. 
I, A. M. Aiken, Danville, Virginia, an attorney practicing· in 
the Supreme Court of Appeals of Virginia, do hereby certify 
that, in my opinion, the judgment complained of in tbe fore-
going petition should be reviewed and reversed by the Su-
preme Court of Appeals of Virginia.· 
A. M. AIKEN. 
Received August 17, 1945. 
M. B. WATTS, Clerk. 
October 10, 1945. Writ of error and supe.rsedeas awarded 
by the court. Bond $300. 
M. B. W. 
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Pleas before the Judg·e of the Circuit Court of the Citv 
of Danville, at the Courthouse thereof, on the 25th day of 
April, in the year A. D. 1945: 
Be it remembered that heretofore, to-wit, on the 10th day 
of April, 1945, came Harvey S. Cook by his attorney and filed 
in the Clerk's Office of said Court his notice to recover judg-
ment against Patterson Drug Company, Inc., a Virginia cor-
poration, which notice is in the following words and figures, 
to-wit: 
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''NOTICE OF MOTION FOR JUDGMENT." 
To: The Patterson Drug Company, Incorporated, a Virginia 
corporation : 
Please take notice that on April 25, 1945, at 10 :00 A. M., 
or as soon thereafter as counsel may be heard, I shall move 
the Circuit Court of the City of Danville in the courtroom 
thereof in the City Hall of Danville, Virg·inia, for a judgment 
ag·ainst you in the amount of Twenty-five Thousand ($25,-
000.00) Dollars. · 
The f oUowing facts and circumstances constitute the basis 
of my motion for judgment against you: I am a white man 
and have been a· resident of Danville for over twenty years. 
I am married and have a family. I have always associated 
with white people and hold a responsible position with the 
Capitol Theater in Danville. I have been a customer of 
your drug store and soda fountain for over twenty 
page 10 ~ years. On the afternoon of Sunday, February 
25th, 1945, I entered the drug store owned and op-
erated by you in the Masonic Temple Building in Danville 
and walked up to the fountain and asked the boy serving the 
fountain for a coco-cola. The boy replied to me, '' I can't 
give you a Coco-Cola but can give you a Pepsi-Cola", and I 
replied, ''That will be all right'', and he handed me a Pepsi-
Cola in a paper cup and asked me for six cents, which I paid 
him. Just then a man came up by me and asked for a Coco-
Cola and the · same boy handed him one in a glass. I then 
asked him why he did not let me have a Coco-Cola, and he r~-
plied, ''We don't sell Coco-Colas to negros and we don't al-
low negros to drink out of our glasses". I asked him if he 
meant that he thought I was a negro and he replied, ''Yes, I 
have seen lots of negros whiter than you". I was offended 
and shocked, and the boy picked up ·a milk bottle, and said, 
"Well, what are you going to do about iU" · 
There were a number of ·persons in the drug store at the 
time. 
These words, spoken to me· as described, taking into con-
sideration the fact that I am a white man and have always 
lived and been treated as such, from their usual construction 
and common acceptation are construed as an insult to me and 
tend to a violence and breach of the peace. It was with the 
utmost self-restraint that I did not physically attack this boy 
and injure him or be injured myself. · 
His insulting language to me was without justification or 
excuse. It has caused me great humiliation and injury to my 
8 . Supreme Court of Appeals of Virginia 
feeling~, to my damage in the amount of $25,000.00. 
page 11 ~ At the time that he insulted me as herein de-
scribed, he was acting as your agent and servant 
and within the scope of his employment from you. You are a 
corporation chartered and doing business in the State of Vir-
ginia. 
The ref ore, I shall move the Court for a judgment against 
you for Twenty-five Thousand ($25,000.00) Dollars. 
M. R. FLYNN, 
A. M. AIKEN, 
by A. M. AIKEN, 
· Counsel. 
Resp7ctf ully, 
HARVEY S. COOK, 
By Counsel. 
"RETURN ON NOTICE." 
Executed on the 10th day of April, 1945, by delivering a 
true copy of the within Notice of Motion for Judgment to 
Glenn ·B. Updike, in person, Vice-President of the Patterson 
Drug Company, Incorporated, a Virginia Corpo1·ation, in the 
City of Danville, Virginia, wherein he resides. All done 
within my bailiwick. 
Fee 75c Paid. 
P.H. LYON, 
Sergeant, Cfty of Danville, Danville, Virginia. 
page 12 ~ And now at this day, to-wit: Circuit Court of 
the City of Danville on Monday, the 25th day of 
April, in the year A. D. 1945, being the day and year first 
herein mentioned: 
This day came the parties by their attorneys, and the de-
fendant by counsel filed a written apology for the acts com-
plained of in said Notice, together with a Plea of Not Guilty, 
in which the defendant saith that it is not guilty in manner 
and form as in the plaintiff's notice against it is alleged ancl 
of this it puts itself upon the Country, and the plaintiff doth 
the like. 
Thereupon came a jury, to-wit: C. F. Wilkerson, J. H. 
Luther, W. K. Wyatt, M. A. Matney, H. S. Greenberg, S. G. 
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Hall and G. E. Childs, who being duly elected, tried and sworn 
according to law, heard the Plaintiff's evidence in full. 
Thereupon the defendant by counsel moved the Court to 
strike out the plaintiff's evidence as being insufficient in law 
·to support a verdict, which motion having been considered 
by the Court is overruled, and the defendant by counsel ex-
cepts. 
Whereupon the jury heard the evidence adduced on behalf 
of the defendant, and a.t this time the defendant renewed its 
motion to strike out the plaintiff's evidence as being insuf-
ficient in law to support a verdict, which motion, having been 
again considered by 'the Court, is overruled, and the defend-
ant by counsel excepts. 
Whereupon the jury, having heard the instructions of the 
Court and argument of counsel, was sent out of Court to con-
sult of their verdict and after some time returned and upon 
their oath do say, "We, the Jury, find for the de-
page 13 } fendant". 
Whereupon the plaintiff by counsel moved the 
Court to set aside said verdict and grant him a new trial on 
the ground that it is contrary to the law and evidence and on. 
the further g-round that the jury were improperly instructed, 
which motion having been considered by the Court is over-
ruled, and the plaintiff by· counsel excepts. 
Therefore, it is considered by the Court that the plaintiff 
take nothing by his said Notice and that the defendant go 
thereof without day and recover against the plaintiff its costs 
by it about its Notice herein expended. 
"PLEA OF NOT GUILTY.'' 
The said defendant, by its attorneys, comes and says that 
it is not guilty of the premises in this action laid to its charge, 
in manner and form as the plaintiff hath complained. And 
of this the said defendant puts itself upon the country. 
PATTERSON DRUG COMPANY, INCORPORATED. 
GARRETT & BUSTARD, 
MEADE & TALBOTT, 
.Attorneys. 
By EDWIN B. MEADE. 
By its Attorneys. 
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"NOTICE IN WRITING OF INTENTION TO RELY UPON 
AN APOLOGY IN MITIGATION OF DAMAGES.'' 
The defendant, acting throug·h Glenn U. Updike, its Vice-
President, this day files this notice in writing at the time of 
pleading to the above action, and states: 
page 14 ~ That the words spoken by Alvin Leroy McDowell, 
the employee of the defendant, and complained of 
in the notice of motion for judgment, were not intended as 
an insult, but were spoken as the result of mistaken identity; 
that immediately afte1· said words were spoken said employee 
apologized to the plaintiff for the mistake and that said em-
ployee again apologized a short while afterwards in the pres-
ence of Officer W. A. Brumfield; that immediately after the 
incident complained of Edgar Rice, another employee of the 
defendant, who was in charge of the defendant's store at the 
time of said incident, apologized to the plaintiff for the mis-
take which had been made; that a few days after such oc-
currence the said Glenn B. Updike, Vice President of the de-
fendant, apologized to plaintiff's counsel for said mistake 
and that the defendant, through its officers and employees, 
has been, is now and will always .be extremely sorry for the· 
mistake in identity -which was made at the time and place 
complained of in the n~tice, and the defendant here, in writ-
ing, again offers its apology to the plaintiff for the occur-
rence which took place on February 25, 1945, and complained 
of in the notice of motion for judgment. 
. PATTERSON DRUG COMP ANY, INC., 
By G. B. UPDIKE, Its Vice-President. 
GARRETT & BUSTARD, 
MEADE & TALBOTT, 
Attorneys. 
page 15 } "NOTICE OF FILING OF CERTIFICATES O:b"' 
EXCEPTION." 
To: Edwin B. Meade, Esquire, 
Maitland H. Bustard, Esquire, 
Danville, Virginia, 
Attorn~ys of Record for the Defendant. 
PLEASE TAKE NOTICE that on June 22nd, 1945, at 10 
o'clock A. M., o.r as soon thereafter as counsel may be heard, 
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I shall tender to Judge Kennon C. Whittle, Judge of the Cir-
cuit Court of the City of Danville, in his office in Martinsville, 
Virginia, certificates of exception in this case. 
M. R. FLYNN, 
A. M. AIKEN, 
Counsel for Plaintiff. 
Respectfully, 
HARVEY S. COOK, 
By A. M. AIKEN, 
Of Counsel. 
Legal and timely service of the above notice is hereby ac-
cepted this 20th day of June, 1945. 
''RETURN ON NOTICE.'' 
Executed on the 20th day of June, 1945, by delivering a 
true copy of the within Notice to Edwin B. Meade and Mait-
land H. Bustard, each in person. All done within my baili-
wick. 
P~ H. LYON, 
Sergeant, City of Danville, Va. 
By N. E. DIXON, · 
D. Sgt. 
Fee $1.50-Paid. 
page 16 ~ In the Circuit Court of the City of Danville, 
, Virginia. 
Harvey S. Cook 
'l). 
Patterson Drug Company, Inc. 
CERTIFICATE OF EXCEPTION NO. 1. 
I ' j! 
The following evidence on behalf of the plaintiff and the 
defendant, respectively, as hereinafter denoted,. is all of the 
evidence that was introduced on the trial of this cause. 
12 Supreme Court of Appeals of Virginia 
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In the Cfrcuit Court of the City of Danville. 
Harvey S. Cook 
v. 
Patterson Drug Company, Inc., a Virginia Corporation 
page 18 ~ Virginia 
Danville, Virginia 
April 25, 1945 
In the Circuit Court of the City of Danville. 
H~rvey S; Cook 
v. 
Patterson Drug Company, inc., a Virginia Corporation 
Before Hon. Kennon C. Whittle, Judge, and a Jury. 
l)anville, Virginia 
April 25, 1945 
' , 
Appearances: A.. M. Aiken, Esq .. , Danville, Virginia and 
M. R. Flynn, Esq., Danville, Virginia. For the Plaintiff. 
Edwin B. Meade, Esq., Danville, Virginia and Maitland H. 
Bustard, Esq., of Garrett & Bustard, Danville, Virginia. For 
the Defendant. 
page 19 } Index. 
page 20 ~ The witness, 
HARVEY s. coot, 
being first duly sworn, testified as follows : 
Examined by Mr. A. M. Aiken: 
Q. Mr. Cook, you are the plaintiff in this case? 
A. Yes. 
Q. Will you tell the court and jury what happened on Sun-
day, February 26th in the afternoon when you went in Pat-
terson's Y 
A. I went in Patterson Drug Store between 2 :30 and 3 on 
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· Harvey 8. Cook. 
February 25, I asl~ed the boy for a coca~ cola--he said, I will 
give you a pepsi cola. He fixed a pepsi cola in a paper cup. 
Mr. Jackson came in and ordered a coca cola. The boy gave 
me a pepsi cola and asked me for another penny. Another 
boy was fixing a coca cola for Mr. ,Jackson. I said, I asked for 
a coca cola. He said, we don.'t se 11 negroes coca colas and we 
don't let them drink out of. glasses. I said, do you think I 
am a negro; just look at my hair; damn your soul, I shall 
come over there and get you. I went to Mr. Rice and said, 
do you think I am a negro Y He said, of course not, I have 
known you for a long time. I asked if Mr. Updike was in and 
they said he wouldn't be in. Mr. Rice said, I am sorry. I 
·told Officer Brumfield and he came in and talked to the boy. 
I went back and then I heard the boy say he would apologize. 
I told him it was too late for an apology then. 
Q. Had you been in the drug store many times before thaU 
A. 1.,000 times. 
Q. How long have you been living in Danville Y 
A. 23 years. 
Q. What position do you hold Y 
.A. Projectionist at the Capitol Theatre. 
page 21 ~ Q. ·what did you tell him Y 
A. I said, damn you, I will come over that coun .. 
ter after you. In the meantime, he had picked up a milk 
bottle. · 
Q. Was it after or before you had talked to Mr. Rice that 
the boy picked up the milk bottle 1 
A. Before I talked to Mr. Rice. 
Q. Who was present around there Y 
A. 2 negro boys and I think a couple of ladies sitting a1 
the tables. 
Q. What part of the counter was it 7 
A. Beside the counter. 
Q. Toward the middle Y 
A. About the middle. 
Q. You say a Mr. ,Jackson came up and. ordered a coca cola Y 
A. Yes, sir. 
Q. Did he hear this conversation? 
A. Yes. 
Q. Tell us how this incident has aff~cted you Y 
A. Affected me right bad. My mother has been in bed 37 
years and the insult has worried her. I have not be.en able to 
rest. 
Q. Does it worry you any! 
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A. Yes, sir. I can't get it off of my mind. 
Q. Has Mr. Updike ever been to see you and apologized? 
A. No, sir. 
Q. Do you know whether this boy is still working in there Y 
A. I passed there last week and he was working in there. 
Q. What was this boy's attitude and demeanor? 
A. ,vhen I ordered. the coca cola, he was very 
page 22 ~ scurvy about it. He was so sure Twas a negro, he 
acted like he didn't want to wait on me. 
Q. What was bis attitude when he picked up the bottle? 
A. He was so sure I was a negro, I thought he was going 
to knock me in the head. · 
Q. Could you repeat his exact words? 
A. I asked him why he didn't sell me a coca cola. He said, 
we don't serve coc1:l colas to negroes and I said, do you think 
I am a negro. He said, yes, I have seen whiter negroes than 
you are and he picked up a milk bottle and asked me what I 
was going to do about it. 
CROSS-EXAMINED. 
By Mr. Edwin B. Meade: 
Q. Who do you work for T 
A. Danville Enterprise., Inc. . 
Q. How long have you worked up at the Capitol¥ 
A. 7 years. 
Q. Have you missed a day since this happened? 
A. No, sir. 
Q. Worked every dayf 
A. Yes, sir. 
Q. Do you make the same salary than prior to this inci-
dent Y 
A. Yes, sir. 
Q. Was anybody with you when you went in Patterson 
Drug Store? · 
A. No, sir. 
Q. You say you went up to the counter beside two colored 
boysY 
A. No, sir. 
Q. Ho'Y' close were you to those colored boys f 
A. As far as to the Judge. 
page 23 ~ Q. ·was anybody else beside the counter getting 
paper cups? . • 
A. Two negro boys had come in. 
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Harvev 8. Cook. 
Q. Did you ask him for a pepsi cola t 
A. Yes, sir. . 
Q. And he gave you a pepsi cola in a paper cup Y 
A. I asked him for a coca cola. 
Q. He didn't say negro-didn 't he say colored persun f 
A. No, sir. He said negro. 
Q. Did you ever pay for the pepsi cola Y 
A. I laid a nickel down on the counter and he asked me for 
· a penny. I asked why he didn't sell me a coca cola. He sa~d, 
we don't sell negroes coca colas and don't serve· them in our 
glasses. I said does that hair look like a negro 's Y 
Q. You did what¥ 
A. I asked him if that hair looked like a negro's hair. 
Q. You didn't mention that about taking a hat off? 
A. No, sir. I don't wear a hat. 
Q. You put your hand up there ancl asked him if it looked 
like a negro 's? 
A. Later on in the argument. 
Q. You had right much thereY 
A. I had right much after he had the milk bottle in his 
hand. 
Q. Didn't you tell him he was a damn bastard? 
A. I said, damn you. 
Q. You didn't use the word ''bastard'' the whole after-
noon? 
A. No, sir. 
Q. Did you think be was going to hit you across that coun-
ter? 
A. The counter isn't so wide. 
page 24 ~ Q. You have a counter there and a fountain Y 
A. He could have hi.t me. 
Q. J\fr. Cook, don't you know that the only time he touched 
a bottle was to fix a milk shake? 
A. He picked up an e,npty milk bottle. 
Q. After you cursed at him, did he ask you to stop cursing 
and if you wanted to get raw about it, to go out in the alley! 
A. No, sir. 
Q. He said he apologized to you, didn't he? 
A. Only apology he made to me was he told me he would 
fix me a coca cola. 
Q. When was that? 
A. That was after he had picked up the milk bottle. I said 
damn you. I said I should coine over that counter after you. 
Q. You mean you think he was making amends to you after 
you put fear to him Y 
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A. He had put fear to me in the milk bottle. 
(~. When did he apologize to yo:u? 
A. He apologized in front of Officer Brumfield. 
(~. Was that the only time? 
A. Yes, sir. 
Q. He didn't apologize after he had made a mistake 7 
A. No, sir. 
Q. Did you take the coca cola Y 
A. He didn't fix me one. I didn't want the coca cola. I · 
told him I didn't want one. 
Q. You went over ·to Mr. Rice? 
A. Yes, sir. 
page 25 ~ Q. Mr. Rice was over there just a short distance 
-what did vou sav to Mr. Rice, 
A. Mr. Rice said, Mr. Cooir, I have been knowin~ you for 
a long time-I said, that is just what I was called by your 
Clerk. . 
Q. Didn't Mr. Rice tell you he was sorry it happened? 
A. He said, I am sorry it happened and I will do all I can. 
Q. What did you want Mr. Rice to do with the boy? 
A. I didn't want him to do anything. I wanted to make· 
complaint to Mr. Updike. 
Q. He apologized Y 
A. He said he would do what. he could. 
Q. Now, you say he didn't say that? 
A. I can't say. 
Q. You don't know whether he apolog-ized or not? 
A. I was mad--I remember he said he would do anything 
he could about it. 
Q. What did you do? 
A. I saw Officer Brumfield . 
. Q. Then you went back in the store with Brumfield~ 
A. Yes, sir. 
Q. You stood where! 
A. In the front. 
Q. You mean there rig-ht at the candy case. After this boy 
had talked to Mr. Brumfield did you go over there Y 
A. Yes. 
Q. What happened? 
A. The boy said, I am sorry and I have alreadv apologized. 
Q. He apologized and told you-didn't he say 
page 26 ~ he had already ap0I9gized to you? You tell the 
jury that he didn't offer yon an apology until 
Brumfield got there Y 
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A. Yes. 
Q. How soon after this incident occurred was it you em-
ployed Mr. Aiken? · 
A. Week or 10 days. 
Q. Did be tell you Mr. Updike bad apologized to him? · 
A. No, sir. 
RE-DIRECT EXAMINED. 
By Mr. Aiken: 
Q. Did Mr. Rice go over and speak to the boy 7 
A. No, sir. 
Q. Was Mr. Jordan there then? 
A. No, sir. 
Q. He was not there T 
A. No, sir. 
RE-CROSS EXAMINED. 
By Mr. Meade: · · · 
Q. If Mr. Rice or Updike had discharged this boy: would 
you have brought this suit? . 
A. If he had been a man, I would have jumped on him. 
Q. Then, you admit 11e was a young 17 year old boy and 
because of his age you didn't do it? 
A. I am right high tempered-I can't see why I didn't do 
something then. · 
Q. Didn't you consider it was a mistake of identityY 
A. He insulted me with a milk bottle. 
Q. The boy wasn't trying to insult you on that occasion, 
was he, just made a mistake? 
A. I don't see how be could have made a mistake, unless be 
meant some offense. 
page 27 }- Q. It looks like. a mistake f 
A. He made a mistake. 
Q. Was there any reason for this man to insult you, have 
you ever known him? 
A. I have seen him. 
Q. Have ·you ever had any words with him? 
A. No, sir. 
Q. There was no reason for him to insult you at Patter-
son's, was it? 
A. No, sir. 
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,l ohn C. Jackson. 
Q. You say would have felt satisfied if Patterson Drug 
Company had discharged this boy! 
A. No, sir. I was humiliated in public. Of course~ I 
wanted to take any action done. 
Q. You did not call him a '•bastard'' or '' damn bastard'' f 
A. No, sir. 
The ·witness, 
,JOHN C. ,JACKSON, 
being first duly sworn, testified as follows : . 
Examined by M. R. Flynn : 
Q. Please state your name and occupation T 
A. John C. Jackson; tobacconist. 
Q. Are you acquainted with Mr. Cook? 
A. I didn't know him until February 25. 
Q. Were you present when Mr. Cook went in PattersonsT 
A. Yes, sir. 
Q. TeJl what you heard and saw f 
A. When I went in the door, I saw two colored 
page 28 ~ boys and this gentleman, 1\fr. Cook, at the counter. 
When·I got to the counter, these two colored boys 
went out the door. Mr. Cook ordered a coca cola. This boy 
said, I don't have it. He put my coca cola up first, then put 
Mr. Cook's beside it in a paper cup. Mr. Cook said, I didn't 
want a paper cup and the boy said, we don't serve colored 
people over the counter coca colas and we do not sell coca 
colas in a glass. Mr. Cook reached up and pulled his hair 
and said, do I look like a negro,, and he said, I have seen 
whiter ones than you. Mr. Cook said, I am great mine} to 
come over that counter and get you. I got out. 
Q. Did you hear Mr. Cook curse tliat young fellow? 
A. No, sir. · 
Q. Did Mr. Cook do anything unusual? 
A. I told you what Mr. Cook said and eve·rything that I 
heard. 
Q. That is all you know about itf 
A. Yes. 
CROSS-EXAMINED. 
By Mr. Meade: 
Q. Did you hear the boy tell him ''damn you, I will come 
over there after you? '' . . 
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A. No, sir. 
Q. You didn't hear the boy call him a· bastard or damn 
bastard! 
.A. No, sir. 
Q. Mr. Cook was close to tl1e fountain with two colored 
boys? 
.A~ I saw two colored boys. 
Q. What was the first conversation you heard T 
.A. I heard Mr. Cook say, give me a pepsi, then my order 
was served first over the counter in a glass. 
Q. When Mr. Cook asked for a coca cola and he said, we 
don't have coca cola, but I '11 let you have a pepsi, 
page 29 } were yon there? 
A. Not then, no, sir. 
Q. He just offered him a pepsi cola Y 
A. Yes. 
Q. The boy put the pepsi cola on the counter Y 
A. The boy said 6c-Mr. Cook said, I want a glass.· 
Q. Then is when the boy explained about not serving 
colored people in glasses f 
.A. Mr. Cook said, do you t]tlnk that looks like a negro 's 
·hairY 
Q. Did Mr. Cook seem very mad? 
.A. All I seen him do, be said., I am a great mind to come 
over the counter and get you. I would have went after him. 
Q. When he said that-you say you didn't hear Cook say 
''damn you''? 
.A. No, sir. 
Q. So if he says on the stand you didn't hear him Y 
A. No, sir. 
Q. Did Mr. Cook drink his pepsi cola 7 
A. I couldn't sav for sure. I think that is all that was said 
at that time. I walked over to the other side of the store. 
Q. Didn't you hear the boy say, I have seen colored people 
whiter than you are T Did you hear him or not Y 
A. No, sir. 
Q. You don't know whether you did or not Y 
.A. Absolutely. 
Q. You say you saw him reach over behind the counter 7 
A. I didn't see him. . 
page 30 ~ Q. If that boy would have cut an object, you 
would have seen him? 
.A. Absolutely. I don't know what he was reaching for. 
Q. After Mr. Cook said that, wl1at did he do: did he leave 
him at the counter? 
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A. He went over to the cigarette counter. 
Q. Did you lea ye him talking ·to the boy 1 
A. He was there after I left. 
Q. You don't know what the boy said, or what he saidT 
A. No, sir. · 
Q. You left the counter 7 
A. Yes, sir. 
Q. You went over to the cigar counter f 
A. I was afraid.it was going to be a :fight. 
Q. You went on out the front door and saw Mr. Cook going 
toward the back of the store Y 
A. Yes, sir. 
Q. Mr. Jackson, where did you say you worked f 
A. I am a tobacconist-work in Winston-Salem, N. C., went 
to work at Smith-Douglas and now work at Sears-Roebuck. 
Q. Work at Winston-Salem, then at Smith-Douglas and you 
are up there at Sears-Roebuck nowY 
A. Manager of the warehouse. 
Mr. Aiken: If your Honor, please, I think some witnesses 
can be excused., because they won't be needed. 
Mr. Meade: The defendant, by counsel, moves the court 
to strike out the evidence on the ground that the facts as 
shown by the plaintiff's evidence clearly show this case to 
· be one of mistaken identity. A situation wholly 
page 31 } brought on by the plaintiff at the time and place 
complained of in the notice. The plaintiff by his 
own testimony testified that he asked for a coca cola and he 
was told that he could buy a pepsi cola and a pepsi in a cup 
was tendered to him. Whereupon he precipitated the situa-
tion complained of by him. We realize that prior to the 1943 
inactment of the statute on insulting words that the question 
as to whether or not the occasion be construed as insultin~ 
words or have a tendency of the breach of peace. In 1940 
amendment to the statute has placed all cases under this stat-
ute of insulting words in the same category. Accordingly, 
it is within the power of Court and as a duty of the Court 
under the amended statute to strike out the evidence where 
evidence is insufficient to support a verdict. 
Court : The motion is ovenuled. 
Mr. Meade: Exception. 
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The witness, 
LEROY McDOWELL, 
being :first duly sworn, tefdifi.ed as follows: 
Examined by Edwin B. Meade: 
Q. Your name is Alvin Leroy McDowell? 
A. Yes, sir. 
Q. How old are you t 
. A. 17. 
Q. When will you be 18? 
A. September 27. 
Q. How long have you been working for Pattersons? 
A. 13th day of Februa1·y, I believe. I think it was that 
date. 
page 32 ~ Q. Had you applied for entr~mce in the United 
States Navy prior to that time? 
Mr. Aiken: I object to that. 
Mr. Meade: I just wanted to show that he has bad eyes. 
· Court: You can show that he had defective eyesight. 
Q. "\Vere you turned down in the Navy because of defective 
eyesight! 
A. That is right. 
Q. I believe you were working· at the fountain there on 
. Sunday afternoon when Mr. Cook came there for a drink? 
· A. Yes, sir. 
Q. Did you know him before that date! 
A. I never saw him before. 
Q. Who was with you at the fountain on that occasion f 
A. Herbert Roberts and George High. 
Q. Were they there in the immediate vicinity! 
A. Herbert was standing in the middle when it started. 
Q. Tell the Court and jury who was at the fountain when 
Mr. Cook asked for the drinkY 
A. These two colored boys were standing there. Mr. Cook 
walked up beside of these boys. They asked for a pepsi cola 
and I said all right. ]\fr. Cook said, give me one too. I 
reached and fixed Mr. Cook one. I asked him for 6c and I am 
not sure that is what he said, but I believe he said !"wanted 
mine in a glass. I said, I thought you were a colored man. 
He said, do you think my hair looks like a colored man. He 
said, I have been in Danville all my life and I am 42 years 
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old. I said, I am sorry I made a mistake. I got 
page 33 ~ a pepsi cola glass and set it up on the counter .. 
While he had it in his hand, he went over to see 
Mr. Rice. About that time he came up and kept on arguing. 
He said, you damn bastard. I said, you have cursed about 
enough at this fountain. I said, if you want to get raw about 
the thing, and while I said that, I stepped back and set the 
bottle up at the fountain and I fixed the milk shake. I said, 
I am sorry I made this mistake and I said lets forget it an.d 
go along .. · He said, no, I am not. He went out and got Brum-
field. He came down where I was making some sandwiches. 
I said, I had a little accident. I said, I will apologize to this 
man again. I said, let for get it. Mr. Brumfield said you 
will have to skip things like that, anybody will make a mis-
take. 
Q. During that conversation, just prior to the time you said 
he had cursed you, did you have any conversation about his 
being a colored man T 
A. I said, I have seen colored people just as white as I am 
and just as white as you. . ' 
· Q. Did you intend to insult this man? 
A. No, I hadn't thought anything about it. 
Q. You say you apologized after you found out he was· a 
white man? · 
A. Yes, sir. 
CROSS-EXAMINED. 
By Mr. Aiken: 
Q. You told him you thought he was a colored man? 
A. Yes. 
Q. You told him you had seen whiter colored people than 
yourself or than he Y 
A. Yes, sir. 
Q. You ·did tell him you thought he was a colored man f 
A. Yes. 
page 34 ~ Q. You say you were resp.onsible for the f oun-
tain Y 
A. Herbert Roberts and I. 
Q. Mr. Jordan was not there Y 
A. No, sir. 
Q. You were just as much responsible as anyone? 
A. We serve colored people in paper cups. 
Q. You let them drink it there? •. 
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A. Go on out. 
Q. You mistook :Mr. Cook for a colored man T 
A. I thought he was until after he told me he was a white 
man. 
Q. You did offer to treat him as a colored man. Do you 
say your eyesight is defective? 
A. Yes, sir. 
Q. It is not so defective you can't tell a white man from a 
colored man, is iU 
A. Some people, I can't. 
Q. You don't have any trouble· recognizing me? 
A. You look darker than you would up closer. 
Q. Can you tell a pepsi cola from a coca cola T 
A. Yes, sir. 
Q. Can you tell a chocolate milk shake from a vanilla milk 
shake? · 
A. Yes, sir. 
Q. Are you still working there 1 
A. Y~s, sir. 
The witness, 
HERBERT ROBERTS, 
being first duly sworn, testified as follows: 
page 35 } Examined by Mr. Bustard: 
Q. What is your name 1 
A. Herbert Roberts. 
Q. ·Where do you workT 
A. Patterson Drug Company. 
Q. How long have you been working there? 
A. About 6 months. 
Q. Were you there on February 25 when Leroy waited on 
Mr. Cook, the gentleman sitting here? 
A. Yes, sir. 
Q. Tell just what went on there? ,. 
A. From what I understand, these two colored boys came 
in ordered two coca colas in cups. He said, I don't have coca 
colas, but I will give you a pepsi cola. Mr. Cook came in and 
said give me one too. He fixed him one and handed it to him 
in a cup. He said, I didn't ask for one in a cup. He said, I 
am not a colored man and I have been in Danville 42 years 
and I am well known. He went over to Mr. Rice and falked 
and Leroy was fixing a milk shake. Leroy said, I am sorry 
24 Supreme Court of Appeals of Virginia 
Herbert Roberts. 
that I have made that mistake. Mr. Cook went out and came 
back and had -Mr. Brumfield. Before he went out, Leroy said 
did he want to get raw about it. He called Leroy a damn 
bastard. He went out and had Mr. Brumfield with him. That 
is all I know about it. 
Q. Y 01i heard Mr. Cook call him a damn bastard f 
A. Yes; sir. 
Q. Did Leroy have any reason to insult this man Y 
A. No, sir. 
Q. You heard him apologize? 
page 36} A. He said, he. was very sorry and it wouldnrt 
happen again. 
CROSS-EXAMINED. 
By Mr. Flynn: 
Q. Did you see him, (Mr. Cook) f 
A. Yes. · 
Q. Did you consider him white or colored Y 
A. I knew him. This happened before I had time to say 
anything. 
Q. Yon knew he was a Caucasian Y 
A. Yes, sir. 
Q. You have seen him there before f 
A. Yes, sir. 
Q. Did you hear Mr. Cook call him any ugly names f 
A. Yes, sir. 
Q. What did Leroy say then 1 
A. He said, come out in the alley. 
Q. Did you hear him apologize to him Y 
A. He said, I am very sorry, I made that mistake. 
Q. Did you·hear Leroy say, what are you going to do about 
it? 
A. No, sir. 
Q. Did he have any weapon in his hand f 
A. He didn't have any idea of hitting him. Re had an 
empty milk bottle. 
Q. He was angryY 
A. You know how anybody would feel about it. 
Q. Mr. Cook refused to go out in the alleyf 
A. He came back and had Mr. Brumfield. 
Q. What did Mr. Cook say then? 
A. Mr. Cook and Brumfield and Leroy were talking. I 
didn't hear any ·of that. 
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page 37 ~ Q. Did you hear anyone else apologize to him Y 
A. No, sir. He said., I am very sorry I made a 
mistake and I won't let ·it happen again. 
Q. How long have you been working there? 
A. 6 months. 
Q. You considered him a white mant 
A. I knew he was a white man. 
The witness, 
GEORGE HIGH, 
being first duly sworn, testified as follows: 
Examined by Mr. Bustard: 
Q. How old are you 7 
A. 16. 
Q. How long have you been working there Y 
A. Extra about two months. 
Q. Were you working there on Sunday afternoon when 
Mr. Cook came in there f 
A. Yes, sir. 
Q. Were you behind the fountain 7· 
A. Yes, sir. 
Q. What was the first thing that you heard f 
A. We weren't very busy-Leroy said, how about a pepsi 
when Mr. Cook asked for a coca cola. Leroy gave it to him 
in a paper cup. Leroy said, I thought you were a colored 
man. Leroy said, I am sorry. I didn't hear quite all of it. I 
heard him curse Leroy. 
Q. When did you hear him curse LeroyT 
A. I have forgotten. 
page 38 } Q. What did you hear him call Leroy t 
A. You bastard, you. 
Q. What happened after that? 
A. Leroy said, I have seen colored people whiter than you. 
He walked away, I think. Mr. Rice came over there.· 
Q. Did you see the man come back in there with Mr. Brum-
field T · 
A. Yes, sir. I didn't hear what they said. 
Q. Where was thaU 
A. Came down the end and went on up the other end. I 
didn't hear all of it. 
Q. You heard some of the conversation and didn't hear 
all of it? 
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A. Yes, sir. 
CROSS-EXAMINED .. 
By Mr. Flynn: . 
Q. Did you hear the word ''colored'' on that occaS1on f 
A. Yes. 
Q. Did you hear '' negro',. f 
A. No, sir. 
Q. Did you hear '' damn bastard'' Y 
A. Yes, sir. 
The witness., MR. GLENN UPDIKE, 
being first duly sworn, testified as follows: 
Examined bv Mr. Meade: 
Q. You are Glenn Updike¥ 
A. Yes. 
Q. Are ·you Vice-President of Patterson Drug Company! 
A. Yes, sir. · 
Q. Are you the local manager Y 
page 39 } .A. Yes, sir. 
· Q. We.re _you at the store on the day Mr. Cook 
came in for a drink at which Cook had this situation f 
A. Not that afternoon. I think I had been there that morn-
ing. · . 
Q. Were those boys behind the counter waiting on the soda 
fountain! · . 
A. They were on duty. 
Q. Who was in charge of the store? 
.A. Mr. Rice is the oldest employee and he was in charge. 
Q. Mr. Edgar Rice Y 
A. Yes. , 
Q. When you found out what had happened on that Sunday 
afternoon, what did you do f 
A. Sometime Monday morning the manager of the foun-
tain came and told me. He said one boy had mistaken a white 
man for a colored man. · 
Q. What did you dof 
A. I asked Mr. Jordan the details so far as he knew. He 
said the boy apologized. He had not been able to find out 
who he was, he didn't know who he was. 
Q. Did you find out who it was Y 
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Glenn Updike. 
A. As soon as I could, which was several days later. I have 
seen him many times before. I went by the Capitol Theatre 
to see the gentleman. In view of the fact that I didn't know 
him, I asked for Mr. Abercrombje. She said Mr. Abercrombie 
was not there, she thought he was down at the Dan. The 
next few days, Mr. Aiken came to me. I apologized to him 
for my firm. It was an unfortunate mistake and I was sorry 
and what else could we be expected to do about it. 
page 40} Mr. Aiken told me that he was his attorney. I 
apologized to his attorney, in his attorney's office. 
Q. Did you sign this notice in writing in which is included 
further apology 7 
A. I did. 
Q. That represents the feeling of your Company! 
A. Yes, sir. 
Q. What is your custom of trade about the £ountain T 
A. We use the same method that. every other drug store 
uses. A colored person comes. in to the front. We will serve 
them in paper cups to take it out. This boy was following 
this out to the best of his .knowledge and belief. 
CROSS EXAMINED. 
By Mr. Aiken: · 
Q. You say you first heard about this Monday after the 
Sunday? 
A. That is what I said, yes, sir. 
Q. You found out who the gentleman was and where he 
worked and you went up there to see him and did not see 
him? 
A. I did not see him. I saw him this morning. 
Q. You haven't spoken to him T 
A. Through his attorney, yes, sir. 
Q. You have never a.pologized to him in person? 
A. No, sir. 
Q. You didn't follow up your intentions! 
A. No, sir. 
Q. Is that the only thing you did T 
A. In my conversation to you, I stated that I would check 
into the matter thoroughly, which I did. I followed it through 
the evidence here this morning and some other evidence, and 
I said I would talk to you later and you were the one I con-
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, tacted. Later on, I contacted you and in so far as 
page 41 f I could see, we had done anything that anybody 
would require us to do. We had made a mistake 
and we were sorry for it. 
Q. You didn't make any apology until Mr. Cook employed 
a-lawyer? -
A. When this thing happ~ned, Mr. Jordan told me the boy 
had apologized at the fountain. I heard nothing about it for 
several days. I didn't know the action had been brought. So 
far as I knew, everything was passed. The apology was all 
that was necessary. 
Q. The boy is still working there Y 
A. Yes, sir. 
Q. Not discharged. 
A. No, sir. 
Q. Did you reprimand him Y 
A. I consider it a mistake of identity, and I saw no nee{l 
to discharge him. I know he has defective eyes now the Navy 
says he has. 
Q. You don't consider his eyesight so defective that he 
couldn't serve the fountain 7 ' 
A. No, sir. He has done well. 
Q. How long had he been there before that happened? 
A. About 3 weeks at that time. 
Q. Mr. Updike, I believe your home is about one-half mile 
up Main Street from the drug store? 
A. Yes, sir. 
Q. Don't you pass the Capitol Theatre-
Court: He explained that he had tried to see the man. I 
think that is proper that he should deal through his attor-
ney. I don't think he should go to a man that is :figuring on 
suevng him. I think you have gone into it far enough. 
page 42} RE-DIRECT EXAMINATION. 
By Mr. Meade: 
Q. Had you learned that Mr. Rice had apologized before 
you went up at the Capitol Theatre 7 
A. I understood that we had done everything we could. 
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Edgar Rice. JV • .A. Brumfield. 
The witness, 
EDGAR RICE, 
being first duly, testified as follows: 
Examined by Mr. Meade: 
Q. Your name is Edgar Rice? 
A. Yes, sir. 
Q. How long have you been working for Patterson Drug 
Company? 
A. 15 years. 
Q. Were you in charge of the first floor on the Sunday after-
noon Y · 
A. Yes, sir. 
Q. Did Mr. Cook come over to see you where you were be-
hind the other counter 7 · 
A. Yes, sir. 
Q. Tell the Court and jury what took place f 
A. I was on the telephone and I told him 1fr. Jordan was 
not in. He told me that this boy had insulted him. I told 
him I was sorry and I said it wouldn't happe:n again. He 
said, who was manager of the store, and I said, Mr. Updike. 
Q. That is all you know about it 7 
A. Yes. 
Q. You didn't hear any commotion Y 
A. No, sir. 
CROSS EXAMINED. 
By Mr. Aiken: 
Q. Did you know Mr. Cook t 
page 43 } A. I have been seeing him for years. I didn't 
know his name. 
Q. Is that all that happened Y 
A. I told him I would be glad to take it up with Mr. Jordan. 
I was in charge of the fountain. 
Q. You did have authority over the fountain! 
A. Yes, sir. I told him I ·would see what I could do. 
OFFICER W. A. BRUMFIELD, 
called as a witness for the Court, being first duly sworn, tes-
tified as follows: 
Examined by Mr. Aiken: 
Q. Do you recall any unpleasant difficulty in Patterson 
Drug Store on Sunday afternoon 7 
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W . .A. Brumfield. 
A. It was called to my attention by :Mr. Cook. 
Q. What do you know about it? . . 
A. I was on the corner of Main and Umon and he came 
to me and he told me what happened; He was very upset. He 
was worried about it. He and I went in the drug store to-
gether. I stopped there at the corner where you go into the 
door at Main Street. He pointed out a boy behind the counter 
who had made a remark to him. The boy came on up where 
we were.. He said, I guess you want to see me. He told me 
that he called Mr. Cook-
Mr. Meade: I object unless Cook was standing there. 
This boy told me that he called Mr. Cook a negro. He told 
me th~t he was sorry that he called him a negro, and he told 
Mr. Cook he was sorry that he made a mistake. Mr. Cook 
wanted to know if it wasn't something to be done about it for 
.. people insulting people. 
page 44 ~ Q. Was anything said by either party about 
Cook having called him a bad name Y 
A. No, sir. 
. CROSS EXAMINED. 
By Mr. Meade: 
Q. Are you sure this young man used the word '' negro'' 
or ''colored'' man Y 
A. He made remark to me that he used "negro", I don't 
know what he called him the first time. 
Q. Did he ask you to call Cook there Y 
A. Cook was. already there. 
Q. The young man told him he was sorry f 
A. Yes, sir. 
Q. Did he seem to be actually sorry that it happened 7 
A. He told him "I am sorry that it happened". 
· page 45 } Upon the conclusion of all of the evidence the de-
fendant, by coun~el, renewed its motion made be-
fore the Court at the conclusion of the plaintiff's evidence, 
to strike out his evidence upon the grounds originally stated, 
whereupon the Court overruled said motion. 
page 46 } Teste: June 22, 1945. 
KENNON C. WHITTLE, Judge. 
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page 47} In the Circuit Court of the City of Danville, 
Virginia. 
Harvey S. Cook . 
v. 
Patterson Drug Company, Inc. 
CERTIFICATE OF EXCEPTION NO. 2 .. 
The following instructions granted at the request of the 
plaintiff and of the defendant, respectively, as hereinafter de-
noted, are all of the instructions granted in the trial of this 
cause: 
Instruction I-(At the request of the Plaintiff) . 
• 
The Court instructs the Jury that U they believe from the 
greater weight of the evidence that the words spoken to the 
plaintiff by the young man at the defendant's soda fountain 
were such words that from their usual construction and com-
mon acceptation are construed as an insult, and tend to vio-
lence and a breach of the peace, they should find their ver-
dict for the plaintiff. 
Instrwction, II-(At the request of the Piaintiff). 
The Court instructs the Jury that the law presumes that 
damages result from the utterance of insulting words, and it 
is not necessary for the plaintiff to prove either actual or 
pecuniary loss in order to recover. 
Instruction 111-(At the request of Pla1ntiff). 
The Court instructs the Jury that in determining whether 
or not the language complained of in the notice of motion for 
judgment is insulting and tending to violence and ·breach of 
the peace, the words and sentence must be construe.d in the 
plain and popular. sense in which the rest of the world would 
naturally understand them; that is, that they are 
page 48 } to be construed according to their usual eonstruc-
tion and acceptation. 
Instnwtion. IV-(At the request of Plaintiff). 
The Court instructs the Jury that in.calculati~g t_he amount 
of the damages to which the plaintiff is entitled, should they 
believe him entitled to damages under the, evidence and the 
instructions of the Court, they should take into consideration 
,what humiliation, embarrassment and injury to his feelings 
they believe he has sustained. 
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Instruction .A-(At the request of Defendant). 
The Court instructs the jury that this is an action brought 
by the plaintiff against the defendant under a Virginia Statute 
which provides that all words which from their usual con-
struction and common acceptation are construed as insults 
and tend to violence and breach of the peace shall. be action-
able; that the burden of proof is upon the plaintiff to prove 
to the jury by the greater weight of the evidence that the 
words complained of by th~ plaintiff are to be construed as 
insults and have a tendency to violence and breach of the 
peace. 
The Court further instructs the jury that while the literal 
meaning of the words complained of may import insult, yet 
if they beli~ve the manner of their utterance and the circum-
stances under which they were said would satisfy any rea-
sonable person that no insult was intended, they must find 
their verdict for the defendant. 
Instruction B.-(At the request of Defendant). 
The Court instructs the jury that if they believe that the 
plaintiff has proved by a greater weight of the evidence that 
the words complained of are insulting and tend to violence 
and a breach of the peace, that such damages as they may 
award to the plaintiff shall be limited as follows: 
page 49 } (1) The plaintiff is not entitled under the facts 
ijnd circumstances of this case, to any amount as 
a punishment to the defendant; 
(2) The plaintiff is not entitled to damages for loss or in-
jury to his business, or for injury to his reputation as a man 
and a citizen for the evidence fails to show that such dam-
ages or injury has been sustained ; 
(3) The plaintiff is entitled to recover in this case only 
such sum as will fairly and adequately compensate him for 
insult, including any pain and morti:fictaion and mental suf-
fering inflicted upon him; 
(4) The jury may take into consideration in mitigation of 
damages the fact that the defendant made and offered prior 
to· the commencement of this action, apologies to the plain-
tiff for the defamation complained of by him. 
Teste : June 22, 1945. 
KENNON C. WHITTLE, Judge .. 
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_ · . Virginia. 
Harvey S. Cook 
v~ 
Patterson Drug Company, liir. 
CERTIFICATE OF EXCEPTION NO. 3. 
I n,struction . .A. 
i' The . Cbur~ .irtstruhts the jrtry tba t thi~ is rln action brought· 
by the plaint~ff agaihst the derendant .tinder a Virginia Statute 
which provitles that all wbrds which ftoin their usual con-
stfuctitih arid commdrt acceptatitih are construed- as insults 
and tend to violence and breach of the peace shall he action-
able; that the burden of proof is 1.1po-µ the plaintiff to prove 
tb the jury by the gJ;eater ,v~ight (?f the evidence that . the· 
words complained of by the plaintiff are to be construed as 
insults and have a tendency to violence and breach of the 
peace. . 
'' Tlie Court further instructs the jury that while the literal 
meaning of the words complained of may impoi;-t,insult, yet 
if they believe the manner of their utterance and the circum-
stances under which they wei·e said wmilcl satisfy any rea-
sonable person that n9 insult was intended, they rnust find 
their verdict for the def eridant. '; 
the foregoing instruction was offered by the defendant 
and the followi.ng statein~nts were made in objection to it in 
the presence of the Court: 
Defendant ;s Insti·uctio:ris presented: 
. Court: I think thev are correct. 
page 51 ~ . A. M~ .Aiken: We do very strenuously object to 
Instruction No. A. • 
Court: I think he has a right to explain to a man that he 
thinks he is a negro. 
A· M. Aiken: I think it is a fact for the jury. 
Court : Of course, it it. 
Court: I am going to give that instructiqn. 
A. M. Aiken: Plaintiff excepts to giving Instruction A. 
A. M. Aiken: Counsel for plaintiff states that his objections 
to Instruction A are as follows : 
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That the last paragraph uses this language: "Yet, if they 
believe the manner of their utterance and the circumstances 
under which they were said would satisfy any reasonable 
person that no insult was intended, they must find .their ver-
dict for the· defendant.'' Counsel for plaintiff states that 
this instruction practically tells the jury and does tell the 
jury that if they believe the soda boy did not intend an in-
sult when ne told plaintiff he believed he was a negro, that 
they should. find the verdict for the defendant. The plain-
tiff considers that if the jury should believe it to be a fact 
that the soda boy was sincere in his belief that Mr. Cook was 
a negro and told him so to his face, that this aggravated the 
· insult and the wound to his feelings more so than if it were 
not intentional. And further upon the grounds that this part 
of the instruction is an invasion by the Court of the province 
of the jury. 
But the foregoing instruction was granted at the request 
of the defendant, and the plaintiff ex_cepted. 
Teste : June 22, 1945. 
KENNON C. WHITTLE, Judge. 
page 52 ~ State of Virginia, 
City of Danville, to-wit: 
I, C. Stuart Wheatly, Clerk of the Circuit Court of the 
City of Danville, Virg'inia, do hereby certify that the fore-
g·oing is a true transcript of so much of_ the record and judi-
cial proceedings of said Court as I have been directed to copy 
in a certain notice of motion to recover judgment, lately pend- · 
ing in said Court between Harvey S. Cook, plaintiff, and Pat-
terson Drug Company, Incorporated, defendant. 
And I further certify that the plaintiff has filed with me a 
written notice to the defendant of his intention to apply for a 
. transcript of said record, which notice has been duly accepted 
by Edwin B. Meade, Attorney for Patterson Drug Company, 
Jncorporated. 
Given under my hand this 30th day of June, 1945. 
C. STUART WHEATLEY, Clerk. 
Clerk's Fee for Record $5.00. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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